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Former Bushells Factory Planning Agreement 
 

Summary Sheet 

 

Council:  

Name

Address  

Telephone

Facsimile

Email:

Representative

Developer:  

Name

Address

Telephone

Email

Representative

Land:  

Land

Development:  

Development 

Development Contributions: 

 

Application of s7.11, s7.12 and s7.24 of the Act: 
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Security:  

Registration: 

Restriction on dealings: 

Dispute Resolution: 
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Former Bushells Factory Planning Agreement  

Under s7.4 of the Environmental Planning and Assessment Act 1979 

Parties  

City of Canada Bay Council
Council  

 

New Concord Development Pty Limited of 160 
Burwood Rd (Developer) 

Background 

Operative provisions 

Part 1 - Preliminary 

1 Interpretation 

Environmental Planning and Assessment Act 1979

Local Government Act 1993
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. 

Contaminated Land Management Act 1997.

Consumer Price Index (All Groups � Sydney)



Former Bushells Factory VPA 

City of Canada Bay Council 

New Concord Development Pty Limited 

 

A New Tax System (Goods and 
Services Tax) Act 1999

Land Acquisition (Just Terms Compensation) Act 
1991  

Canada Bay Local Environmental Plan 2013

Electronic Conveyancing National Law 

Work Health and Safety Act 2011 Work Health 
and Safety Regulation 2011
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160 Burwood Rd, Concord Bushells Factory 
Redevelopment Amended Planning Proposal (PP2018/0003)

Environmental Planning and Assessment Regulation 
2021

. 

. 

Work Health and Safety Act 2011 Work 
Health and Safety Regulation 2011
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1.2.4 

1.2.5 

1.2.6 

1.2.7 

1.2.8 

1.2.9 

1.2.10 

1.2.11 

1.2.12 

1.2.13 

1.2.14 

1.2.15 

1.2.16 

1.2.17 

A reference in this Deed to dollars or $ means Australian dollars and 
all amounts payable under this Deed are payable in Australian dollars. 

A reference in this Deed to a $ value relating to a Development 
Contribution is a reference to the value exclusive of GST. 

A reference in this Deed to any law, legislation or legislative provision 
includes any statutory modification, amendment or re-enactment, and 
any subordinate legislation or regulations issued under that legislation 
or legislative provision. 

A reference in this Deed to any agreement, deed or document is to 
that agreement, deed or document as amended, novated, 
supplemented or replaced. 

A reference to a clause, part, schedule or attachment is a reference to 
a clause, part, schedule or attachment of or to this Deed. 

An expression importing a natural person includes any company, 
trust, partnership, joint venture, association, body corporate or 
governmental agency. 

Where a word or phrase is given a defined meaning, another part of 
speech or other grammatical form in respect of that word or phrase 
has a corresponding meaning. 

A word which denotes the singular denotes the plural, a word which 

denotes the plural denotes the singular, and a reference to any 
gender denotes the other genders. 

References to the word ‘include’ or ‘including’ are to be construed 
without limitation. 

A reference to this Deed includes the agreement recorded in this 
Deed. 

A reference to a Party to this Deed includes a reference to the 
employees, agents and contractors of the Party, the Party’s 
successors and assigns. 

A reference to ‘dedicate’ or ‘dedication’ in relation to land is a 

reference to dedicate or dedication free of cost. 

Any schedules, appendices and attachments form part of this Deed. 

Notes appearing in this Deed are operative provisions of this Deed. 

2 Status of this Deed 

2.1 This Deed is a planning agreement within the meaning of s7.4(1) of the Act. 

2.2 The Developer agrees that this deed operates as a deed poll in favour of the 
Council on and from the date of execution of this deed by the Developer until 
the date on which this deed commences. 

3 Commencement 

3.1 This Deed commences and has force and effect on and from the date when 

the Parties have: 
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2 Status of this Deed 

3 Commencement 
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4 Application of this Deed  

5 Warranties 

6 Further agreements  

7 Surrender of right of appeal, etc. 

8 Application of s7.11, s7.12 and s7.24 of the Act to the 
Development 
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Part 2 � Development Contributions Generally 

9 Provision of Development Contributions 

Part 3 �Provisions relating to dedication of Land 

10 Preconditions to Dedication of the New Foreshore Park 

Contaminated

State Environmental Planning Policy (Resilience and 
Hazards) 2021
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11 When land is dedicated 

Roads Act 1993

Local Government Act 1993
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Part 4 �Provisions relating to carrying out of Work 

12 Principal Contractor 

13 Carrying out of Work  

14 Warranties relating to Work 
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15 Ownership & Care of Works 

16 Work Health & Safety 

17 Approval of Works   
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18 

17.4 

17.5 

17.6 

17.7 

17.8 

17.3.1 provide the Council with a geotechnical assessment which includes: 

(a) borehole testing of the existing ground conditions to bedrock 
beneath the proposed wall and ground supported by the 
existing seawall: and 

(b) an assessment of the suitability of a basalt stone revetment 
wall for the proposed seawall over the asset lifecycle 

prepared by a suitably qualified structural engineer, and 

17.3.2 request the Council, TINSW and NSW Fisheries to provide the 
Developer with any documents which outline specifications or 
requirements for the Seawall Renewal Works. 

For the Seawall Renewal Works, the Developer is then to: 

17.4.1 provide Council with a copy of TfNSW’s and NSW Fisheries 
specifications and requirements for the Seawall Renewal Works, and 

17.4.2 submit to the Council, TfNSW and NSW Fisheries for Approval details 
of the location, design, specifications, materials and finishes for the 
Seawall Renewal Works, which must comply with the specifications 
and requirements provided by Council, TfNSW and NSW Fisheries to 
the greatest extent possible. 

For Works other than the Seawall Renewal Works, the Developer is to submit 
details of the location, design, specifications, materials and finishes to Council 
for Approval. 

The Council may reasonably require the Developer to make any change to 
the location, design, specifications, materials and finishes for the Work that it 
reasonably considers necessary or desirable as a precondition to approving 
the design of the Work. 

The Developer is to make any change to the location, design, specifications, 
materials, and finishes of the Work as is reasonably required by the 
Council.and by TfNSW and NSW Fisheries (in respect of the Seawall 
Renewal Works). 

The Developer is not to make any application for any Approval for a Work and 
is not to commence construction of a Work unless the Council, and Council, 
TfNSW and NSW Fisheries (in respect of the Seawall Renewal Works) have 
first notified the Developer of their approval of the location, design, 
specifications, materials and finishes of the Work. 

Variation to Work 

18.1 

18.2 

18.3 

The design or specification of any Work that is required to be carried out by 
the Developer under this Deed may be varied by agreement in writing 
between the Parties, acting reasonably, without the necessity for an 
amendment to this Deed 

Without limiting clause 18.1, the Developer may make a written request to the 
Council to approve a variation to the design or specification of a Work in order 
to enable it to comply with the requirements of any Authority imposed in 
connection with any Approval relating to the carrying out of the Work. 

The Council is not to unreasonably delay or withhold its approval to a request 
made by the Developer under clause 18.1. 
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18 Variation to Work 
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19 Access to land by Council  

20 Protection of people, property & utilities 

21 Repair of damage 

22 Completion of Work 
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23 Rectification of defects 

24 Works-As-Executed-Plan 

25 Removal of Equipment 



Former Bushells Factory VPA 

City of Canada Bay Council 

New Concord Development Pty Limited 

 

Part 5 � Dispute Resolution 

26 Dispute resolution � expert determination 

27 Dispute Resolution - mediation 
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Part 6 - Enforcement 

28 Security for performance of obligations 
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29 Caveat and Discharge 

30 Acquisition of land required to be dedicated  

Real 
Property Act 1900
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31 Breach of obligations 

32 Enforcement in a court of competent jurisdiction 
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Part 7 � Registration & Restriction on Dealings 

33 Registration of this Deed 

34 Restriction on dealings 
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Part 8 � Indemnities & Insurance 

35 Risk  

36 Release 

37 Indemnity 

38 Insurance 
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Part 9 � Other Provisions 

39 Submission of Development Application  

40 Annual report by Developer 

41 Review of Deed 
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42 

43 

44 

41.5 A failure by a Party to agree to take action requested by the other Party as a 
consequence of a review referred to in clause 41.1 (but not 41.4) is nota 
Dispute for the purposes of this Deed and is not a breach of this Deed. 

Notices 

42.1 

42.2 

42.3 

42.4 

Any notice, consent, information, application or request that is to or may be 
given or made to a Party under this Deed is only given or made if it is in 
writing and sent in one of the following ways: 

42.1.1 delivered or posted to that Party at its address set out in the Summary 
Sheet, or 

42.1.2 emailed to that Party at its email address set out in the Summary 
Sheet. 

If a Party gives the other Party 3 business days’ notice of a change of its 
address or email, any notice, consent, information, application or request is 
only given or made by that other Party if it is delivered, posted or emailed to 
the latest address. 

Any notice, consent, information, application or request is to be treated as 
given or made if it is: 

42.3.1 delivered, when it is left at the relevant address, 

42.3.2 sent by post, 2 business days after it is posted, or 

42.3.3 sent by email and the sender does not receive a delivery failure 
message from the sender’s internet service provider within a period of 
24 hours of the email being sent. 

If any notice, consent, information, application or request is delivered, or an 
error free transmission report in relation to it is received, on a day that is nota 
business day, or if on a business day, after 5pm on that day in the place of 
the Party to whom it is sent, it is to be treated as having been given or made 
at the beginning of the next business day. 

Approvals and Consent 

43.1 Except as otherwise set out in this Deed, and subject to any statutory 
obligations, a Party may give or withhold an approval or consent to be given 
under this Deed in that Party’s absolute discretion and subject to any 
conditions determined by the Party. 

43.2 A Party is not obliged to give its reasons for giving or withholding consent or 
for giving consent subject to conditions. 

Costs 

44.1. The Developer is to pay to the Council the Council's costs relating to 
preparing, negotiating, executing and stamping this Deed, and any document 
related to this Deed within 7 days of a written demand by the Council for such 
payment. 
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42 Notices 

43 Approvals and Consent 

44 Costs 
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45 Entire Deed 

46 Further Acts 

47 Governing Law and Jurisdiction 

48 Joint and Individual Liability and Benefits 

49 No Fetter 



Former Bushells Factory VPA 

City of Canada Bay Council 

New Concord Development Pty Limited 

  

50 

51 

52 

53 

Illegality 

50.1 If this Deed or any part of it becomes illegal, unenforceable or invalid as a 
result of any change to a law, the Parties are to co-operate and do all things 
necessary to ensure that an enforceable agreement of the same or similar 
effect to this Deed is entered into. 

Severability 

51.1 

51.2 

If a clause or part of a clause of this Deed can be read in a way that makes it 
illegal, unenforceable or invalid, but can also be read in a way that makes it 
legal, enforceable and valid, it must be read in the latter way. 

If any clause or part of a clause is illegal, unenforceable or invalid, that clause 
or part is to be treated as removed from this Deed, but the rest of this Deed is 
not affected. 

Amendment 

52.1 

52.2 

No amendment of this Deed will be of any force or effect unless it is in writing 
and signed by the Parties to this Deed in accordance with section 203 of the 
Regulation. 

The Parties are to act in good faith in considering any request by a Party to 
amend this Deed. 

Waiver 

53.1 

53.2 

53.3 

53.4 

53.5 

The fact that a Party fails to do, or delays in doing, something the Party is 
entitled to do under this Deed, does not amount to a waiver of any obligation 
of, or breach of obligation by, another Party. 

A waiver by a Party is only effective if it: 

53.2.1 is in writing, 

53.2.2 is addressed to the Party whose obligation or breach of obligation is 
the subject of the waiver, 

53.2.3 specifies the obligation or breach of obligation the subject of the 
waiver and the conditions, if any, of the waiver, 

53.2.4 is signed and dated by the Party giving the waiver. 

Without limitation, a waiver may be expressed to be conditional on the 
happening of an event, including the doing of a thing by the Party to whom the 
waiver is given. 

A waiver by a Party is only effective in relation to the particular obligation or 
breach in respect of which it is given, and is not to be taken as an implied 
waiver of any other obligation or breach or as an implied waiver of that 
obligation or breach in relation to any other occasion. 

For the purposes of this Deed, an obligation or breach of obligation the 
subject of a waiver is taken not to have been imposed on, or required to be 
complied with by, the Party to whom the waiver is given. 
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51 Severability 
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53 Waiver 
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54 GST 

A New Tax System (Goods and 
Services Tax) Act 1999 

A New Tax System (Goods and Services 
Tax) Act 1999
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55 Explanatory Note 

55.1 The Appendix contains the Explanatory Note relating to this Deed required by 
section 205 of the Regulation. 

55.2 Pursuant to section 205(5) of the Regulation, the Parties agree that the 
Explanatory Note is not to be used to assist in construing this Planning Deed. 
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55 Explanatory Note  
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Schedule 1 

(Clause 9) 

Development Contributions 
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Schedule 1 

 

Development Contributions 
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Column 1 Column 2 Column 3 Column 4 

Item/ 
Contribution  Public 

Purpose 
Manner & 

Extent  
Timing 

A. Dedication of Land  

B. Carrying out of Work  
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C. Other Benefits 

D. Monetary Contributions 

Assett 
Management 
Strategy
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Schedule 2 

(Clause 1.1) 

Dedication Plan 

  

  

  

  

  
  

  

  
  

  
  

    
  

  

  

          
    

            

  

        
              

  

                                                            

  
    

  

Foreshore Park 

  

  

™_| Site Area 

) Public Open Space 
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Schedule 2 
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Schedule 3 

(Clause 1.1) 

Seawall Renewal Location Plan 

| 

  

  
Key Legend   

  

T_| Site Area 

Seawall Renewal works 
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Schedule 3 
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Schedule 4 

(Clause 1.1) 

Public Domain Plan 
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Schedule 4 
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Schedule 5 

(Clause 1.1) 

Requirements for Seawall Renewal Works 

The Seawall Renewal Works shall be carried out generally in accordance with the scope 
below, unless agreed otherwise by Council and the Developer: 

be constructed to the satisfaction of Council; 

have a minimum Design Life of 80 years; 

be designed and certified by a suitably qualified engineer and possess the following 

engineering qualities, 

© comprise graded basalt stone only, subject to the recommendations of the 

geotechnical assessment referred to in clause 20.3.1, 

o be wholly founded on bed rock, 

extend to a height above the proposed foreshore shared path by a minimum of 

500mm; 

not have any drainage through it, with any surface water to be collected and drained 

into the drainage system for the New Foreshore Park rather than through the wall, 

include Geofabric to prevent loss of fines, 

extend 10 metres to the west of the western boundary of the New Foreshore Park to 

accommodate the construction of a stormwater pipe and headwall along Zoeller 

Street. 
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Schedule 5 

o

o
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Schedule 6 

(Clause 20) 

Requirements for Embellishment of the New Foreshore Park 

and Public Domain Land 

The embellishment works on the New Foreshore Park and the Public Domain Land must 
include the following, unless agreed otherwise by both Council and the Developer: 

e The construction of a foreshore shared path on the New Foreshore Park and 

pathways in accordance with Austroads Designs Guidelines; 

e Construction of public domain lighting along the foreshore shared path and the 

remainder of the New Foreshore Park and Public Domain Land to achieve PP3 

Standard lighting in accordance with AS 1158, or the relevant Australian Standard in 

force at the time that the lighting works are being carried out. The Developer shall 

also provide an electrical supply network including a dedicated electrical distribution 

board and four General purpose outlets in locations required by Council; 

e planting of established trees and other landscaping works; and 

e planting of grassed areas, including features such as seating benches. 
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Schedule 6 
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Schedule 7 

(Clause 1.1) 

Public Easement 

Terms of Easement 

The registered proprietor of the lot burdened grants to Canada Bay City Council 

(Council) and members of the public full and free right to go, pass and repass over 

the lot burdened at all times: 

(a) with or without companion animals (as defined in the Companion Animals Act 

1998) or other small pet animals; and 

(b) — on foot without vehicles (other than bicycles, wheelchairs or other disabled 

access aids); 

for all lawful purposes. 

The registered proprietor of the lot burdened must, to the satisfaction of Council, 

acting reasonably: 

(a) keep the lot burdened (including any services in, on or under the Lot burdened) 

in good repair and condition; 

(b) maintain and repair the lot burdened and all improvements on the lot burdened 

in accordance with [Drafting Note: Include reference to any maintenance or 

operational manual] approved by the Council for the lot burdened; 

(c) keep the lot burdened clean and free from rubbish; and 

(d) maintain sufficient public liability insurance covering the use of the lot burdened 

in accordance with the terms of this easement. 

If the registered proprietor of the lot burdened is an owners corporation or community 

association, then it must ensure that any rules or by-laws adopted by it in relation to 

the lot burdened have been approved by the Council. 

Terms of Restriction on the Use of Land 

The registered proprietor of the lot burdened will: 

1. not construct or permit the construction of any buildings or structures on the lot 
burdened without the prior written consent of Council: 

not make or permit or suffer the making of any alterations to the finished levels or 
remove any of the structures constructed on the lot burdened as at the date of 
creation of this restriction on use, without the prior consent of Council; 

not carry out any work, or erect any buildings or structures such as fences which 
would prevent Council or members of the public from moving between the lot 
burdened and the adjacent land owned by Council. 

40

Former Bushells Factory VPA 

City of Canada Bay Council 

New Concord Development Pty Limited 

 

Schedule 7 

Public Easement 

Companion Animals Act 

1998



Former Bushells Factory VPA 

City of Canada Bay Council 

New Concord Development Pty Limited 

  

Name of authority whose consent is required to release, vary or modify the easement and 

restriction above is: 

Canada Bay City Council 
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Execution 

Executed as a Deed 

Dated: 

  

Executed on behalf of the Council 

  

General Manager 

  

Witness 

Name: Name: 

Mayor Witness: 

Name: Name: 

  

Executed on behalf of the Developer in accordance with s127(1) of the 

  

  

Corporations Act (Cth) 2001 

Vy 

Director Director/Secretary ak 

Name: Nicholas Edward Barwell (AKL Name: Tua , és KG 

i 
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Appendix 

Environmental Planning and Assessment Regulation 2021 

Explanatory Note 

 

Draft Planning Agreement  

Environmental Planning and Assessment Act 1979

 

Parties 

City of Canada Bay Council 
 

New Concord Development Pty Limited 
 

Description of the Land to which the Draft Planning 
Agreement Applies 

Description of Proposed Development 
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�office premises, shops, 
restaurants and cafes�

Summary of Objectives, Nature and Effect of the Draft 
Planning Agreement 

Objectives of Draft Planning Agreement 

Nature of Draft Planning Agreement 

Effect of the Draft Planning Agreement 
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A New Tax System (Goods and Services Tax) Act 1999

 Assessment of the Merits of the Draft Planning Agreement 

The Planning Purposes Served by the Draft Planning Agreement 

How the Draft Planning Agreement Promotes the Public Interest 

For Planning Authorities: 

Development Corporations - How the Draft Planning Agreement 
Promotes its Statutory Responsibilities 

Other Public Authorities � How the Draft Planning Agreement 
Promotes the Objects (if any) of the Act under which it is 
Constituted 
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Councils � How the Draft Planning Agreement Promotes the 
Guiding Principles for Councils in section 8A of the Local 
Government Act 1993 (previously the Elements of the Council�s 
Charter) 

All Planning Authorities � Whether the Draft Planning Agreement 
Conforms with the Authority�s Capital Works Program 

All Planning Authorities � Whether the Draft Planning Agreement 
specifies that certain requirements must be complied with before a 
construction certificate, occupation certificate or subdivision 
certificate is issued 


